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RECENT DECISIONS. 

Denton D. Robinson, Bditor-in-Gharge. 
Edward I. Devlin, Jr., Associate Editor. 

Admiralty — Sale of Ship at Instance of Minority Owners — Juris- 
diction. — The minority owners of a ship, being dissatisfied with the 
management of the same by the majority owners, brought an equity 
suit in the state court praying for a sale of the ship, and a division of 
the proceeds. Held, the suit cannot be maintained in a state court, 
but must be brought in admiralty. Fischer v. Carey (Gal. 1916) 159 
Pac. 577. 

TJ. S. Rev. Stat. § 563 el. 8 gives the federal courts jurisdiction of 
all civil causes of admiralty, "saving to suitors in all cases the. right 
of a common law remedy where the common law is competent to give 
if'. Where there is a conflict between the owners as to whether the 
ship shall or shall not be employed, admiralty will allow the ship to be 
employed by the owner so desiring, upon his giving bond to the other 
for safe return. See Lewis v. Kinney (0. 0. 1879) 15 Fed. Oas. No. 
8325 ; Hughes, Admiralty 296. But if the parties agree that the vessel 
shall be used, but differ merely as to the method, the American 
admiralty courts have always exercised the power to decree a sale 
where the dissension is between equal owners, The Seneca (0. 0. 1829) 
21 Bed. Oas. No. 12,670; see Ooyne v. Gaples (D. C. 1881) 8 Bed. 
638; Tunno v. The Betsina (D. 0. 1857) 24 Bed. Oas. No. 14,236; 
The Ocean Belle (D. 0. 1872) 18 Fed. Oas. No. 10,402; Hughes, 
Admiralty 297; Breeman, Cotenancy and Partition (2nd ed.) § 392, 
though they have consistently refused to do so on suit by the minority 
owners. Lewis v. Kinney, supra; Tunno v. The Betsina, supra; The 
Ocean Belle, supra; See The Orleans v. Phoebus (1837) 36 TJ. S. 175; 
Hughes, Admiralty 297; Breeman, op. cit. § 392. The very fact, how- 
ever, that the court entertains the action shows that it has sufficient 
jurisdiction to make the decree if it so wishes. Although opposed to 
the weight of authority in denying the state courts concurrent juris- 
diction, Andrews v. Betts (1876) 8 Hun 322; Reynolds v. Nielson 
(1903) 116 Wis. 483, 93 N. W. 455; Swain v. Knapp (1884) 32 Minn. 
429, 21 N. W. 414; Knapp, Partition 491, the principal case seems 
correct. The saving clause of the federal statute has been interpreted 
to give the state courts a concurrent jurisdiction only over common 
law remedies, The Moses Taylor (1866) 71 U. S. 411, and hence they 
should have no power to order the sale of the ship, which, in its nature, 
is an action in rem. The Glide (1897) 167 IT. S. 606, 17 Sup. Ct. 
930; Benedict, Admiralty § 128. Nor will their power over partner- 
ship matters ordinarily give the state equity courts jurisdiction, for 
the owners of a vessel are presumed to be tenants in common, and not 
partners. Hughes, Admiralty § 158; Bevens v. Lewis (C. 0. 1835) 
20 Bed. Oas. No. 11,711. Although the objection might be raised that 
in such a case the minority is left without a remedy, the rule of 
majority control and the possibility that public interest might suffer 
by allowing capricious contentions to tie up commerce, would indicate 
that the holding of the principal case is sound. Tunno v. The Betsina, 
supra. 

Assault and Battery — Damages — Humiliation Arising from Dis- 
figurement of Bebson. — In an action for assault and battery, held, 
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the plaintiff can recover for humiliation arising from a permanent 
disfigurement of his thumb. Patterson v. Blatti (Minn. 1916) 167 
IT. W. 717. Although it is now well settled that mental suffering result- 
ing from physical injury is a proper element of damages, Sutherland, 
Damages (3rd ed.) § 95, some courts refuse to allow damages for 
future humiliation caused by a maimed and disfigured body. Chicago, 
B. & Q. B. B. v. ffines (1892) 45 111. App. 299; Gulf, G. & S. F. 
By. v. Dickens (1909) 54 Tex. Civ. App. 637, 118 S. W. 612; see 
Giffen v. Gity of Lewiston (1898) 6 Idaho 231, 248, 55 Pac. 545. 
While it is argued that such an element is remote, speculative, and 
intangible and varies with the temperament of the person injured, 
still no suffering is more natural or probable than that arising from 
disfigurement, and the argument of remoteness seems "more refined 
and subtle than practical and humane". Shortridge v. Scarritt Est. 
Go. (1910) 145 Mo. App. 295, 130 S. W. 126; Coombs v. King (1910) 
107 Me. 376, 78 Atl. 468; Gray v. Washington Power Go. (1903) 30 
Wash. 665, 71 Pac. 206. Indeed, such objections consistently applied 
would entirely eliminate mental suffering as an element of damages. 
See Gray v. Washington Power Go., supra. Mental suffering result- 
ing directly from a physical injury or from slander is certainly as 
speculative an element as humiliation arising from the same cause, 
and yet the courts find no difficulty in dealing with such cases. The 
weight of authority allows a recovery for humiliation resulting from 
negligence, Bice v. Gity of Council Bluffs (1904) 124 Iowa 639, 100 
N. W. 506; Amanta v. Michigan Gent. B. B. (1913) 177 Mich. 280, 
143 N. W. 76; Eeddles v. Chicago & N. W. By. (1890) 77 Wis. 228, 
46 N. W. 115, and a fortiori the same result is eminently proper when 
malice is an ingredient of the tort. That such an ingredient might 
justify a widening of the scope of damages has been admitted even 
by a staunch supporter of the minority view. See Chicago, B. & Q. 

B. B. v. Sines, supra. 

Bankruptcy — Criminal Concealment op Property — Jurisdiction 
over the Crime. — Where a bankrupt has withheld goods in New York 
contrary to the Bankruptcy Law, is he denied his constitutional right 
to trial by jury in the state where the offense was committed, if con- 
victed of concealment in New Jersey where the bankruptcy proceed- 
ings took place? Meld, for the defendant on the ground that the con- 
cealment took place in New York. Gretsch v. United States (C. C. A. 
3rd Cir. 1916) 231 Fed. 57. 

One who "knowingly and fraudulently concealed while a bankrupt, 
or after his discharge, from his trustee any of the property belonging 
to his estate in bankruptcy" is guilty of a crime. 30 Stat. 554 § 29b, 
cl. 1. Although the crime cannot under the statute be committed 
before bankruptcy, the physical concealment may occur prior thereto, 
and the continual withholding of assets after bankruptcy without fur- 
ther act will constitute the offense. In re Cramer (D. O. 1909) 175 
Fed. 879; Glass v. United States (3 C. C. A. 1916) 231 Fed. 65. Since 
it is a continuing crime, United States v. Gohn (C. O. 1906) 142 Fed. 
983; In re Quachenbush (D. O. 1900) 102 Fed. 282; United States v. 
Bhodes (D. C. 1913) 212 Fed. 513; Johnson v. United States (1 

C. C. A. 1908) 163 Fed. 30; 2 Remington, Bankruptcy §2319, the 
physical concealment seems of no importance, particularly inasmuch 
as a subsequent revelation of the existence and location of the prop- 
erty at the first opportunity would deprive the physical act of all 
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elements of criminality. Consequently, it appears that the physical 
concealment in New York is not the offense prescribed by the statute, 
but that the failure to reveal to the trustee in New Jersey after bank- 
ruptcy is the very conduct within the prohibition of the law. The 
instant case maintains that there was not a concealment in New 
Jersey, since the property had never been there, and that the existence 
of a separate provision in the statute, 30 Stat. 554 § 29b cl. 2, aimed 
at false swearing, shows the legislative intention to differentiate the 
crimes, so that false swearing of itself cannot constitute conceal- 
ment. Neither of these positions appears defensible; the first, because 
of the analogy of those cases in which a man has been convicted of 
crime without ever entering the jurisdiction, Burton v. United States 
(1906) 202 U. S. 344, 381, 26 Sup. Ct. 688; Lamar v. United States 
(1916) 240 TJ. S. 60, 36 Fed. 535, the second because the provision 
against false swearing applies not only to a possible concealment, but 
to all proceedings in bankruptcy. Eurthermore, the decision in the 
principal case would allow a conviction against the bankrupt in every 
state where he held property which he had fraudulently failed to 
include in his schedule. Consequently, the case as a whole would seem 
to be an unfortunate limitation on the power of the courts in bank- 
ruptcy proceedings. 

Constitutional Law— Initiative— Power op Courts to Enjoin. — The 
plaintiff sought an injunction to restrain the secretary of state from 
filing an initiative bill on the ground that the preamble was argu- 
mentative, in evasion of the provisions of the statute. Held, five 
judges to four, the injunction should issue. State ex rel. Berry v. 
Superior Court (Wash. 1916) 159 Pac. 92. See Notes, p. 590. 

Contracts — Effect of War — Enemy Belligerents. — The defend- 
ants, a German firm, were the agents of the plaintiffs, a British firm,- 
for the sale of the plaintiffs' products on the Continent. Plaintiffs 
claim a declaration that the contract of agency was terminated by 
the war. Sold, as the contract involves a continuous relation on both 
sides, it is dissolved by the war. Distington Hematite Iron Go., Ltd., 
v. Possehl & Co. [1916] 1 K B. 811. See Notes, p. 588. 

Corporations — Stock Dividend — Right of Directors to Eescind. — 
The directors of the defendant corporation declared a stock dividend, 
which they later rescinded. The plaintiff, a stockholder, sued the com- 
pany for his share of the stock dividend, or its value. H eld, the action 
fails. Stoats v. Biograph Co. (C. C. A. 2nd Cir. 1916) 55 N. T. L. J. 
1327. See Notes, p. 599. 

Criminal Law— Instruction— Province of Court and Jury. — In a 
trial for homicide, a killing with a deadly weapon was proved and 
there was no evidence in the case tending to show a lack of malice. 
The trial court charged the jury that if they believed the evidence 
beyond a reasonable doubt, they must find the defendant guilty of 
murder. Held, Mayfield, J., dissenting, that the charge was proper, 
since all the material facts of the case for the prosecution were clearly 
established, malice being presumed from the use of a deadly weapon, 
in the absence of evidence of justification or excuse. Warren v. State 
(Ala. 1916) 72 So. 624. See Notes, p. 594. 
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Divorce — Fraud — Effect of Prenuptial Misconduct of Husband and 
Wife. — The plaintiff, having had intercourse with the defendant, was 
induced to marry her on her representation that she was pregnant by 
him. Ascertaining that her pregnancy was due to her relations with 
a third party, the plaintiff sued for divorce on the ground of fraud. 
Held, he is entitled to the relief sought. Lyman v. Lyman (Conn. 
1916) 97 Atl. 312. 

If either party to the marriage contract is guilty of a fraud which 
goes to any of the essentials of the marriage relationship, the contract 
will be set aside either by annulment or divorce, according to the juris- 
diction. Reynolds v. Reynolds (1862) 85 Mass. 605; Carris v. Garris 
(1873) 24 N. J. Eq. 516; see opinion Of Hamersley, J. in Gould v. 
Gould (1905) 78 Conn. 242, 261, 61 Atl. 604 Prenuptial unchastity, 
in the absence of a statute to the contrary, has not in general been held 
to entitle the husband to a decree on the ground of fraud. Yarney v. 
Tarney (1881) 52 Wis. 120, 8 IT. W. 739; Leavitt v. Leavitt (1865) 13 
Mich. 452. Prenuptial pregnancy by another man is regarded as so 
damaging the status intended by marriage that the husband will be 
given the relief he asks, Reynolds v. Reynolds, supra; Baker v. Baker 
(1859) 13 Oal. 88; contra, Long v. Long (1877) 77 W. O. 304, except 
where he has himself had intercourse with his wife before marriage. 
Where this is the ease, regardless of whether the wife's pregnancy 
induced the marriage or became known subsequent to it, the weight of 
authority denies the decree, Scroggins v. Scroggins (1832) 14 N. C. 
635; Safford v. Safford (Mass. 1916) 113 N. E. 181, either on the 
ground that, being apprised of the wife's character, the husband is 
put on inquiry and cannot complain of her condition, Franke v. Franke 
(Oal. 1892) 31 Pac. 570; Seilheimer v. Seilheimer (1885) 40 IT. J. Eq. 
412, 2 Atl. 376, or on the ground that he does not come into court with 
clean hands. States v. States (1883) 37 K J. Eq. 195. Both of these 
positions appear untenable, the first because the facts are peculiarly 
within the knowledge of the defrauding wife, the second because the 
plaintiffs misconduct has no direct relation to the fraud of which he 
complains, 1 Pomoroy, Eq. Jur. (3rd ed.) § 399. The introduction of the 
spurious child into the marriage status raises another practical objection 
to the proposition, and makes it appear that the instant case meets 
admirably the requirements of law and expediency. There is some 
authority to support the view. Wallace v. Wallace (1908) 137 la. 37, 
114 2T. W. 527; see Sissung y. Sissung (1887) 65 Mich. 168, 31 N. W. 
770. 

Eminent Domain — Eight to Kecover for General Damage to Bemain- 
ing Land. — In an action to condemn a portion of the defendant's land, 
held, though adjacent landowners can recover special damages only, 
still the defendant can recover general damages to his remaining land, 
since, considered as having freedom of contract, he may include such 
damages in the purchase price of the land actually taken. Lewisourg 
& Northern R. R. v. Hines (Tenn. 1916) 183 S. W. 985. 

General damages are those which a landowner suffers in common 
with the general public or with the community collectively, and special 
damages those which affect an individual's property in a peculiar 
manner different in kind from that suffered by others. See Little 
Rock etc. R. R. v. Newman (1904) 73 Ark. 1, 83 S. W. 653. The pre- 
vailing tendency is to limit the amount of recovery of an adjacent land- 
owner to such special damages as he has sustained, for general damage 
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to his properly is damnum absque injuria, either because the public 
utility is making such reasonable use of its property as an individual 
owner could without unduly injuring his neighbors, or because a public 
nuisance has been created, of which the state alone can complain. 
Hyde v. Minnesota etc. By. (1912) 29 S. D. 220, 136 N. W. 92; Smith 
v. St. Paul etc. By. (1905) 39 Wash. 355, 81 Pac. 840. On principle, 
there seems to be no reason for limiting this doctrine to land no part 
of which is taken, and, accordingly, many courts have refused to allow 
compensation for general damages to remaining land where part is 
taken. Lavelle v. Town of Julesburg (1911) 49 Colo. 290, 112 Pac. 
774; Missouri etc. B. B. v. Harris (Mo. 1915) 181 S. W. 34; but see 
Baleigh etc. By. v. Mecklenburg Mfg ; Co. (N. 0. 1915) 85 S. E. 390. 
If the decision of the principal case is to be supported at all, the true 
ground would be that payment of all damages is a condition of the 
delegation to the plaintiff of the right to exercise eminent domain. 
See Baleigh etc. By. v. Mecklenburg Mfg. Qo., supra. The exercise of 
eminent domain is a taking of private property by the supreme author- 
ity and without the landowner's consent, 1 Lewis, Eminent Domain, 
§ 1, and hence the theory of freedom of contract is obviously an unsup- 
portable fiction. 

Employers' Liability Insurance — Insurer Liable for Amount in 
Excess op the Pace of the Policy.— An employee of the plaintiff 
offered to settle his claims against the plaintiff for less than the face 
of the tatter's liability policy, but the defendant insurance company 
refused to settle unless the plaintiff should pay half the amount. The 
plaintiff refused, and the employee, as anticipated by the defendant, 
recovered from the plaintiff a sum in excess of the policy. The defend- 
ant paid the amount of the policy and the plaintiff now sues for the 
excess recovered by the employee. Held, the insurer is liable, because 
of the attempted coercion, for the excess over the amount of the 
policy. Brown & McCdbe v. London Guarantee & Accident Co. 
(D. C. Ore. 1915) 232 Fed. 298. 

_ The rights and duties of insurance companies are generally deter- 
mined by the contracts between the parties. Bumford Falls Paper Co. 
v. Fidelity & Casualty Go. (1899) 92 Me. 574, 43 Atl. 503. Policies 
insuring against an employer's liability include in the main stipula- 
tions by which the insurer agrees either to settle or to defend any 
suits brought against the employer. Richards, Insurance (3rd ed.) 
§ 482. Where the choice between settlement and defense is exercised 
in good faith and the insurer refuses to settle, he is not liable to the 
insured in excess of the policy, even when the judgment secured by 
the employee is for a greater sum then the amount of the policy and 
the proposed settlement, Schmidt v. Travelers Ins. Co. (1914) 244 Pa. 
286, 90 Atl. 653, for such a liability would be in contravention of the 
terms of the contract between the parties. Bumford Falls Paper Co. 
v. Fidelity & Casualty Co., supra. The insurer is not, under such 
circumstances, in any sense the agent of the insured. Wisconsin Zinc 
Co. v. Fidelity & Deposit Co. (1916) 162 Wis. 39, 155 N. W. 1081. 
Where the choice is not exercised in. good faith, it might be argued 
that the terms of the contract still protect the insurer from liability 
beyond . the amount of the policy. But see Wisconsin Zinc Co. v. 
Fidelity & Deposit Co., supra. Where the policy binds the insurance 
company to defend or settle as it deems advisable, a refusal to settle, 
though deemed advisable, might on a meticulous construction of the 
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contract constitute an actionable breach. A more liberal view, not 
sanctioned by direct authority on the point, -would support recovery on 
the ground of an implied promise to use all legitimate means to hold 
the insured harmless. See Brassil v. Maryland Casualty Go. (1914) 
210 K. Y. 235, 104 N. W. 622. 

Executors and Administrators — Trustees — Double Commissions. — 
A frill imposed trust duties on the executors, who divided the estate, 
dealing with the real estate as executors and with the personal estate 
as trustees and, on accounting sought to charge the estate with double 
commissions. Held, since no authority to so divide the estate was 
found in the will, double commissions should not be allowed. In re 
Ziegler (N. Y. Ot. of App. 1916) 113 2ST. E. 553, affirming the opinion 
of the Appellate Division (1915) 168 App. Div. 735; 154 N. Y. Supp. 
652. 

The opinion of the lower court was approved and the principles 
involved therein were discussed in 16 Columbia Law Kev. 72. 

Gifts — Donor's Own Note Invalid as Gift Inter Vivos or Mortis 
Causa. — The donor, while suffering from an incurable malady, "for 
value received" signed and gave two promissory notes payable on 
demand, to his daughters. Upon the question whether the executors 
might pay out of the estate the amounts of the notes as debts or gifts 
mortis causa, held, the gift of the donor's own note cannot be effectual 
either as a gift inter vivos or mortis causa. In re Leaver (1916) 1 Ch. 
579. 

An essential element of a gift, whether inter vivos, or mortis causa, 
is the delivery of the subject matter of the donation, Brantly, Pers. 
Prop., §§ 184, 205. Thus it is settled law that the donor's own prom- 
issory note cannot be the subject of a gift inter vivos and wilt not 
support an action, either at law or in equity against the donor or his 
estate. Arnold v. Franklin (1878) 3 HI. App. 141; Raymond v. Sellich 
(1835) 10 Conn. 480. It cannot be enforced as a note or contractual 
obligation because it is not founded on a consideration, which defense 
is open to the donor or his representative; nor is it effectual because 
the donor does not part with dominion over the money which is the 
real subject of the attempted, or rather promised, gift. DeGrange v. 
DeGrange (1903) 96 Md. 609, 613, 54 AtL 663; Graf v. Graf (1912) 
150 Ky. 226, 150 S. W. 58; Parish v. Stone (1833) 31 Mass. 198; see 
Harris v. Glarh (1849) 3 2ST. T. 93, 113. Nor can such a gift be sup- 
ported as a donatio mortis causa because it tends to subvert the statute 
of wills, Tracy v. Alvord (1897) 118 Cal. 654, 50 Pac. 757; Phelps v. 
Phelps (N. Y. 1858) 28 Barb. 121, 152, and also is a mere unexecuted 
promise to make a gift in the future, wanting the essential requisite 
of actual delivery. Parish v. Stone, supra; Smith v. Kittridge (1849) 
21 Vt. 238. See 5 Columbia Law Eev. 331 as to the validity of a 
cheque as the subject of a gift mortis causa. 

Husband and Wife — Actions Between Husband and Wdte — Tort. — 
A state statute provided that married women shall have the right "to 
sue and be sued, and in law and equity shall enjoy all rights and be 
subjected to all laws" as though single. Held, under this statute, a 
married woman may maintain an action against her husband in tort. 
Fitzpatrich v. Owens (Ark. 1916) 186 S. "W. 832. 
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At common law neither party to the marriage relation could sue 
the other. The objection to such an action -was not procedural but 
was based on the theory of the unity of husband and wife, which 
negatived the inception of such a cause of action. Phillips v. Barnet 
(1876) 1 Q. B. D. 436; Allott v. AUott (1877) 67 Me. 304 The 
Married Women's Acts removing disabilities have resulted in various 
holdings in this country. Some of the statutes, plainly limited in 
scope, apply only to property and contractual rights. Peters v. Peters 
(1875) 42 Iowa 182; Liboy v. Berry (1883) 74 Me. 286; Bandfield v. 
Bandfield (1898) 117 Mich. 80, 75 N. W. 287. Others merely remove 
the disabilities militating against equality between husband and wife 
and therefore give the wife no right of action against the husband in 
tort. Strom v. Strom (1906) 98 Minn. 427, 107 N. W. 1047; Schulte v. 
Christopher (1911) 65 Wash. 496, 118 Pac. 629. Under a third class 
of statutes, broadly framed, as in the principal case, some courts have 
held that, in view of the long established common law rule, and the 
demands of public policy, such a right of action will not be afforded 
unless given expressly or by necessary implication. Longendyhe v. 
Longendyhe (1863) 44 Barb. 366; Thompson v. Thompson (1910) 218 
TJ. S. 611, 31 Sup. Ct. Ill; Rogers v. Rogers (1915) 265 Mo. 200, 177 
S. W. 282. These decisions would seem necessarily based on the theory 
that the statutes leave the status of husband and wife unchanged and 
merely provide exceptions to the consequence of said status. A few 
jurisdictions, adopting a more liberal attitude, allow a tort action 
either because the statutes expressly so provide, Fiedler v. Fiedler 
(1914) 42 Okla. 124, 140 Pac. 1022; Oilman v. Gilman (N. H. 1915) 
95 Atl. 657; see dissent in Thompson v. Thompson, supra, and see 
Syhes v. Speer (Tex. Civ. App. 1908) 112 S. W. 422, or because the 
right of action necessarily follows from the establishment of the 
separate legal entity. Brown v. Brown (1914) 88 Conn. 42, 89 Atl. 
889. Such a result seems correct, for it is difficult to perceive why a 
tort action is more subversive of public morals than divorce suits and 
criminal proceedings, which are universally allowed. Fiedler v. Fiedler, 
supra; Oilman v. Oilman, supra; Sykes v. Speer, supra. 



Husband and Wife— Wipe's Separate Estate — When Liable for 
Debts of Husband. — A married woman invested her money in business 
which her husband managed as his own and in his name, though he 
had nothing invested. He received no salary, but the family lived on 
the proceeds of the business, which prospered exceedingly under his 
management. Held, the assets of this business may in equity be 
attached for the husband's debts. Strong v. Bueschner (Ohio, Cuya- 
hoga Common Pleas, 1916) 51 Oh. Law Bull. 359. 

Modern statutes have removed the property of married women from 
the power of their husbands or his creditors. N". T. Laws of 1909, 
c. 19, §51, and similar statutes. Obviously, when the husband bor- 
rows or receives money from his wife with which to open his own busi- 
ness, it becomes his property, and is liable for his debts, Woodward v. 
Felts (1891) 35 N. Y. St. Bep. 520, 13 N. T. Supp. Ill; Wortman v. 
Price (1868) 47 HI. 22, but where the husbandis openly the bona fide 
agent of the wife, the courts are unanimous in protecting her prop- 
erty from his creditors. Dean v. Bailey (1869) 50 HI. 481; Oatlett v. 
Alsop etc. Go. (1901) 99 Va. 680, 40 S. E. 34; Deere etc. Oo. v. Bonne 
(1899) 108 Iowa 281, 79 N. W. 59. If, as in the principal case, the 
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agency of the husband is undisclosed, the majority of courts refuse to 
subject the assets of the wife's business to the husband's debts, 
AUridge v. Muirhead (1879) 101 U. S. 397; Gage v. Dauchy (1866) 
34 N. Y. 293; Parker v. Bates (1883) 29 Kan. 597; Dean v. Bailey, 
supra; contra, Glidden v. Taylor (1866) 16 Oh. St. 509; Patton's Ex'r. 
v. Smith (1908) 130 Ky. 819, 114 S. W. 315, unless fraud be present. 
Hyde v. Prey (1886) 28 Fed. 819; Spering v. Laughlin (1886) 113 Pa. 
209, 6 Atl. 54; Lachman v. Martin (1891) 139 HI. 450, 28 N. E. 795. 
Reason, furthermore, coincides with authority, for neither the fact 
that the husband contributed his time and skill, nor that the profits 
were enormous, would obviate the objection that an agent, disclosed 
or undisclosed, who produces profits from another's enterprise acquires 
thereby no property in such business. Buckley v. Wells (1865) 33 
N. T. 518; Parker v. Bates, supra. If, in the contemplation of the 
parties, the wife's money and the husband's skill and labor were to be 
the assets of a partnership, still the husband's individual creditors 
could reach only his share of such assets. 1 Rowley, Partnership § 536; 
Lovins v. Laub (1914) 85 Misc. 336, 147 N". T. Supp. 304. The diffi- 
culty met by the questionable decision of the principal case could be 
solved by the adoption of statutes similar to that in force in Mass- 
achusetts, providing that a married women, engaged in business, must 
file a certificate stating that fact, else such business will be liable for 
her husband's debts. Mass. Rev. Laws c. 153 § 10. 



International Law— Prize Courts — Orders in Council.— A British 
order in council authorized the crown to requisition before trial any 
ship or cargo detained as prize. Held, reversing an order of the Prize 
Court [1916] P. 27, the order was illegal because it was contrary to 
international law. The Zamora [P. C. 1916] 2 A. C. 77. 

Though prize courts often speak of themselves as administering 
international law, and not the law of the country in which they sit, 
The Maria (1799) 1 C. Rob. *340, *350, *351; The Marie Qlaeser 
(1914) P. 218, 233; but see 2 Oppenheim, International law (2nd ed.) 
553, 554, it is universally recognized that they are bound by the rules 
of their own government. See The Santa Cruz (1798) 1 O. Rob. *50, 
*62; Wheaton, International Law (8th ed.) 25n, 483n., §396. The 
instant case is the first which decides whether orders of the king in 
council are binding "rules" in this sense. It had been claimed that 
they were, Westlake in 22 Law. Q. Rev. 14, 24; contra, 3 Phillimore, 
International Law (3rd ed.) §436, on an assumed historical analogy 
between the legislative power of the crown over courts of prize and 
that of parliament over the courts of common law. The Fox (1811) 
Edw. *311. The lower court in the principal case inclined to this view, 
but held that, at any rate, an order in council is presumed to be valid 
unless it clearly violates international law. See The Fox, supra. If 
this were so, an order could never be invalidated in a prize court, for 
there is scarcely any principle of international law of such immemorial 
standing that there is not some contrary authority. The Privy Coun- 
cil expressly repudiates the existence of any such presumption, In 
holding that only acts of parliament are controlling, the instant deci- 
sion is of great value to the law of nations, since the legislative arm of 
the government, which has no direct connection with military affairs, 
is under less temptation than the executive to subordinate law to 
necessity. 
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International Law — Sequestration op Prizes in Neutral Ports. — 
The British steamship Appam, captured by the German cruiser Moewe, 
was sent into an American port in charge of a prize master who 
sought to intern her under the Treaty with Prussia of 1799, which 
provided that the war vessels of either party could carry, prizes into 
the ports of the other without being subject to legal process. Held, 
the request for internment should be denied and restitution to the 
British claimant decreed, as the Treaty applied only to prizes brought 
in by war vessels and not those coming in alone, and by the rules of 
international law sequestration of prizes in neutral ports is not 
allowed. The Appam (D. C. E. D. Va. 1916) 234 Fed. 389. See 
Notes, p. 585. 



Landlord and Tenant— Implied Covenant op Fitness for the Pur- 
pose for Which Premises are Leased. — The plaintiff, a subtenant, 
leased from the defendant a moving picture theatre together with its 
chairs, piano, and machines. He later discovered that the heating 
plant, which was solely in his control, was inadequate. As a result 
his patronage decreased and he surrendered the premises and sued 
for losses sustained. Held, there was an implied warranty or con- 
dition that the theatre was fit for immediate occupation and use for 
the purpose for which it was rented. Davey v. Ohristoff (1916) 36 
Ont. L. R. 123. 

Undoubtedly the general rule is that in the lease of real estate 
there is no implied covenant or warranty that the premises are 
reasonably fit for the purpose for which they are rented. Davis v. 
George (1893) 67 K H. 393, 39 Atl. 979; Scheffler Press v. Perlman 
(1909) 130 App. Div. 576, 115 N. Y. Supp. 40; Valin v. Jewell (1914) 
88 Conn. 151, 90 Atl. 36; see Hart v. Rogers [1916] 2 K B. 646; 
contra, Thompson v. Walker (1909) 6 Ga. App. 80, 64 S. E. 336. Even 
a covenant restricting the lessee to a specified use of the leased prop- 
erly will not change this rule. Lyons v. Gavin (1904) 43 Misc. 659, 
88 N. T. Supp. 252; but see Hunter v. Porter (1904) 10 Idaho 72, 
77 Pac. 434. The lessee takes an estate and not merely a right to 
use, and the doctrine of caveat emptor applies. Valin v. Jewell, 
supra; see Viterbo v. Friedlander (1887) 120 TJ. S. 707, 7 Sup. Gt. 
962. If, however, a furnished house is leased for a short term, a 
covenant of reasonable fitness for occupancy at the time the term 
commences will be implied, Smith v. Marrable (1843) 11 M. & W. *5; 
Morgenthau v. Ehrkh (1912) 77 Misc. 139, 136 N. Y. Supp. 140, but 
there is no implied covenant of continued fitness. Sarson v. Roberts 
[1895] 2 Q. B. 395. The basis for this distinction in favor of the 
lessee of a furnished house is that the covenant is really as to the 
condition of the furniture, and hence the real property rule does 
not apply. Sutton v. Temple (1843) 12 M. & "W. *52. In isolated 
cases, however, the rule has been extended so as to include the condi- 
tion of the realty where a defective drain, Wilson v. Finch-Hatton 
(1877) 46 L. J., Ex. 489, or the presence of a contagious disease, Bird 
v. Lord Greville (1884) 1 Cab. & E. 317, render the furnished premises 
dangerous for human habitation. The principal case follows the 
furnished house authorities, and, though seemingly extending them, 
Davis v. George, supra; Chester v. Powell (1885) 52 L. T. 722, is 
commendable as protecting a tenant from an unreasonable or careless 
landlord. 
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Landlord and Tenant — Personal Injury to Tenant — Breach op 
Covenant to Kepair. — The plaintiff sued Ms landlord in tort for per- 
sonal injuries due to the hitter's breach of his covenant to repair. 
Held, the landlord's breach of covenant does not make him liable in 
tort. Kohnle v. Paxton (Mo. 1916) 188 S. W. 155. 

On the same state of facts, held, the landlord is liable in tort for 
his negligence in failing to repair. Robinson v. Heil (Md. 1916) 98 
Atl. 195. See Notes, p. 593. 

Master and Servant — Workmen's Compensation — Both Special and 
General Master Liable. — The defendants were makers of brick, and 
Dale was their teamster. The defendants hired Dale and a team to 
one Walsh, a sand dealer, to load sand under the hitter's direction and 
control and to haul it wherever Walsh might indicate, the defendants 
to pay Dale. The latter was mortally injured by a slide of sand while 
he was shoveling in Walsh's pit. Held, under the Workmen's Com- 
pensation Law, the decision of the Commission that Dale was in the 
employ of the defendants is binding, and his widow may recover against 
them. Matter of Dale v. Saunders Bros. (1916) 218 N. T. 59, 112 
2ST. E. 571. 

The common law liability of the master to his servant depends upon 
negligence by the master in the discharge of some duty he assumes 
to his servant by virtue of the contractual relation between them. 
See Richardson v. Babcock etc. Go. (1 C. C. A. 1910) 175 Fed. 897; 
3 Labatt, Master & Servant (2nd ed.) §898; 2 Cooley, Torts (3rd ed.) 
1101. Hence at common law the defendants in the instant case 
would not have been liable, because when the injury occurred Dale 
was in the employ of a special master, and therefore the defendants 
could have been guilty of no negligence toward him. Rourke v. 
Colliery Co. (1877) 2 C. P. D. 205; Westover v. Hoover (1911) 88 
Neb. 201, 129 N. W. 285; Wolfe v. Mosler Safe Co. (1900) 139 App. 
Div. 848, 124 N. T. Supp. 541; Coughlan v. Cambridge (1896) 166 
Mass. 268, 44 N. E. 218. ' The court in the principal case abolishes 
the distinction between special and general master for the purposes of 
recovery under the Compensation Law, and allows a recovery against 
either. The decision is revolutionary, but can be justified. The law 
should be construed in the light of the purpose for which it was passed, 
Hoenig v. Industrial Commission (1915) 159 Wis. 646, 150 N. W. 996, 
and since it is highly remedial in character, it should also be con- 
trued liberally. Duluth Brewing Co. v. District Court (1915) 129 
Minn. 176, 151 N. W. 912; Matter of Rheinwald V. Builders' Brick etc. 
Co. (1915) 168 App. Div. 425, 153 N. T. Supp. 598; and see Matter of 
Moore v. Lehigh Valley R. R. (1915) 169 App. Div. 177, 154 N. Y. 
Supp. 620. At common law, a servant injured in the temporary employ 
of a special master could not recover against the general master 
because the injury could have been due to no fault or negligence of 
the latter. But the Compensation Law expressly does away with 
negligence as the basis of recovery, and charges the master with all 
injuries to his workmen regardless of fault, N. T. Consol. 'Laws Ch. 
67, §10, on the theory that incapacitated workmen are as much an 
inherent expense of production as incapacitated machinery. Matter 
of Rheinwald v. Builders' Brick etc. Co. supra; Boyd, Workmen's 
Compensation §§4, 5; and see Matter of Moore v. Lehigh Valley R. R., 
supra; Ives v. South Buffalo Ry. (1911) 201 N. T. 271, 294, 94 N. E. 
431. That is, whereas at common law the workman recovered damages 
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for a tort, under the Compensation. Law lie recovers compensation as 
a right based on his status. Beven, Workmen's Compensation (4th ed.) 
477. And it cannot be denied that, despite Dale's transfer to the 
employ of a special master, under the liberal construction the law was 
intended to have, the defendants still remained his employers, so that 
the status essential to recovery under the Compensation Law existed. 

Mines and Minerals — Reservation op Mining Rights — Right of 
Subjacent Support. — Plaintiff was the grantee of certain land under 
a deed which reserved all coal. Held, plaintiff can recover in trespass 
for the failure of the grantor's lessee to provide support for the surface 
while mining the coal, since the plaintiff's acceptance of the reserva- 
tion in the deed did not constitute a waiver of his right to subjacent 
support. Stone Gap Colliery Go. v. Hamilton (Va. 1916) 89 S. E. 305. 
Where the ownership of the surface of land is severed from that 
of the mineral under it, the general rule, in the absence of restriction 
or contract to the contrary, is that mining must be so carried on as 
to preserve the support of the surface, Jones v. Wagner (1871) 66 Pa. 
429; Costigan, American Mining Law §139, nor does it matter whether 
the severance arises from a reservation or a grant of the mineral rights. 
See Burgner v. Humphrey (1884) 41 Oh. St. 340. This right to sub- 
jacent support has been defined as an absolute or proprietary right 
which exists irrespective of the skill or care used in mining. Berkey 
v. Berwind-White Goal Mining Go. (1911) 229 Pa. 417, 78 AtL 1004. 
While the owner of the surface may part with this right, like any 
other right, by his deed or covenant, Miles v. Pa. Goal Go. (1907) 217 
Pa. 449, 66 AtL 764, the courts are strict in interpreting such waivers 
and tend to a construction in favor of support. Piedmont & George's 
Creek Goal Go. v. Kearney (1911) 114 Md. 496, 79 Atl. 1013; Walsh v. 
Kansas Fuel Go. (1914) 91 Kan. 310, 137 Pac. 941; Robinson v. Boyn- 
ion Goal Go. (1914) 58 Pa. Super. Ct. 176. A grant of "all" the coal 
underlying the tract has been generally held insufficient to make out 
such a waiver. Burgner v. Humphrey, supra; Seitz v. Goal Valley 
Mining Go. (1909) 149 HI. App. 85. The contrary was held in Griffin 
v. Fairmont Goal Go. (1905) 59 W. Va. 480, 53 S. E. 24, on the ground 
that there was an absolute grant in anticipation of a use which would 
naturally destroy the surface support. But 1ihe grantor in the principal 
case intended to convey the entire use and benefit of the surface, re- 
serving the minerals, and neither he nor his lessee has a right to injure 
the estate he has granted by destroying the support of the surface. 
Collins v. Gleason Goal Go. (1908) 140 Iowa 114, 115 N. W. 497. 
Hence, the decision seems sound according to either view. 

Negligence — Public Entertainment — Liability of Proprietor. — The 
plaintiff, attending a play at a theatre of which the defendant was 
manager, was injured by a shot fired from the stage by an actor in a 
company which had an independent contract with the defendant. In 
a suit for damages, held, the defendant warranted that he would use 
reasonable caTe that the plaintiff would not be exposed to danger. 
Gox v. Coulson (Ct. of App.) [1916] 2 K B. 177. 

Under a similar state of facts, where the plaintiff was injured in 
a panic caused by the escape of a lion which was on exhibition, held, 
in a tort action, the defendant is absolutely liable irrespective of 
negligence. Stamp v. Eighty Sixth Street Amusement Go. (Sup. Ct., 
App. Term, 1st Dept., 1916) 95 Misc. 599, 159 N. Y. Supp. 683. 
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Whether the action be brought in. tort or contract, it is settled by 
the weight of authority that the proprietor of an entertainment to 
which the public is invited is subject to the duty, or assumes the 
obligation, to use reasonable care that no act will be done which will 
result in conditions dangerous to persons in the audience. Thompson 
v. Lowell etc. St. By. (1898) 170 Mass. 577, 49 N. E. 913; Williams 
v. Mineral Gity Parle Assoc. (1905) 128 Iowa 32, 102 N". W. 783; 
Dietze v. Riverview Park Go. (1913) 181 HI. App. 357. Moreover, 
as the first principal case holds, the fact that the entertainment may 
be given by an independent contractor, and not by the proprietor 
directly, does not in any degree relieve the latter of his duly or obli- 
gation to use due care, Thompson v. Lowell etc. St. By., supra; Sebeck 
v. Plattdeutsche Tolkfest Verein (1900) 64 2ST. J. L. 624, 46 AtL 631, 
although, of course, it is only his own negligence, and not that of 
the independent contractor, for which he is ordinarily responsible. 
Thomas v. Springer (1909) 134 App. Div. 640, 119 N. T. Supp. 460. 
While one who, appreciating the danger, attends a form of amusement 
where there is necessarily some risk, may be said to assume such risk, 
Wells v. Minneapolis Baseball etc. Assoc. (1913) 122 Minn. 327, 142 
K W. 706; but cf. Thompson v. Lowell etc. St. By., supra, the amount 
of care which the proprietor is bound to exercise is naturally dependent 
upon the nature of the production, cf. Zing v. Bingling (1910) 145 
Mo. App. 285, 130 S. W. 482, and where, as in the second principal 
case, the entertainment is an exhibition of wild animals, a very high 
degree of care is required of the defendant, if, indeed, he is not an 
absolute insurer of the safety of the audience. Filburn v. People's 
Palace etc. Go. (1890) 25 Q. B. D. 258; cf. Parker v. Gushman 
(8 0. O. A 1912) 195 Eed. 715. 

Officers — Partnership — Agreement to Divide Salary. — Upon the 
election of the plaintiff as sheriff, the parties, who for many years had 
been partners in farming, agreed that the defendant should continue 
on the farm and that the plaintiff should act as sheriff, the expenses 
of both employments to be borne by the partnership and the profits 
to be pooled together and divided equally. In a suit arising under the 
agreement, held, such an agreement is not invalid as against public 
policy, or as a violation of the code provision prohibiting the selling 
or letting to farm of a public office. Shinn v. Shinn (W. Va. 1916) 
88 S. E. 610. 

It is generally accepted that an assignment of unearned wages 
by a public officer is void a3 against public policy. Bliss v. Lawrence 
(1874) 58 N. Y. 442; Schmitt v. Dooling (1911) 145 Ky. 240, 140 
S. W. 197; Schwenk v. Wyckoff (1890) 46 N. J. Eq. 560, 20 Atl. 259; 
contra, State ex rel. State Bank v. Eastings (1862) 15 Wis. 83; 
Brackett v. Blake (1844) 48 Mass. 335. It is deemed essential to 
efficient public service that there be no speculation on public offices 
and that the officers themselves receive, for their own use, and at 
such times as the law has appointed, the fund provided for their 
maintenance. Bliss v. Lawrence, supra. This seems sound, for 
whether or no an agreement is against public policy is to be deter- 
mined from its purpose and tendency and not from the results of 
the particular agreement under discussion. Anderson v. Branstrom 
(1912) 173 Mich. 157, 139 N. W. 40; Brown v. Bank (1894) 137 
Ind. 655, 37 N. E. 158. Yet courts, admitting this, have attempted 
to distinguish between assignments of unearned wages and partner- 
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ship agreements, such as in the instant case, on the ground that in 
the latter the officer does not anticipate his pay but merely pro- 
vides as to its application when earned. Thruston v. Fairman (N. T. 
1877) 9 Hun 584; McGregor v. McGregor (1902) 130 Mich. 505, 90 
N. W. 284; Sterry v. Clifton (1850) 9 C. B. 109; contra, Anderson v. 
Branstrom, supra; see Santleben v. Froboese (1897) 17 Tex. Civ. 
App. 626, 43 S. W. 571. It is true that such a partnership' agree- 
ment does not technically fall -within statutes similar to the one in 
the instant case. But since, as regards public policy, the test of 
the validity of an agreement rests on its tendency to injure public 
interests, it is difficult to see why such an agreement, if enforced, 
would not in effect, be open to the same objections as are advanced 
against assignments. Such agreements would open the door for specu- 
lation on public offices under the guise of the partnership, and, like 
assignments, would tend to impair the efficiency of public officials. 
Anderson v. Branstrom, supra; see Santleben v. Frohoese, supra. 

Poblio Service Companies — Water Company — Doty to Install 
Service Pipes. — The defendant was chartered "to send and distribute 
water throughout the said city" and "to lay pipes for conducting its 
water and to make excavations through any of the streets". A 
maximum rate was provided. Held, a mandamus will not issue to 
compel the defendant, at its own expense, to supply the plaintiff, a 
consumer, with service pipes from the defendant's main to the plain- 
tiff's property line. Birmingham Water Works Go. v. Hernandez 
(Ala. 1916) 71 So. 443. 

The question of whether the company or consumer shall bear 
the expense of installing lateral pipes is governed where possible by 
the franchise, contract or ordinances involved. "Where the court can 
ascertain that the company's rate charge was established on a com- 
putation of expenses which did not include the laying of laterals, 
the consumer should be made to bear the cost. See Cleveland v. 
Maiden Water Works Go. (1912) 69 Wash. 541, 125 Pac. 769; Fisher 
v. St. Joseph Water Go. (1910) 151 Mo. App. 530, 132 S. W. 288. 
In the absence of any such controlling factors, it is argued that the 
laterals are not a part of the general facilities of the water system, 
but are peculiarly for the benefit of the consumer and should be 
installed by him. Gity of Wichita v. Wichita Water Go. (8th C. O. A. 
1915) 222 Fed. 789. In many of the cases where the duty has been 
laid on the company, the courts have implied the obligation either 
because the rate allowed was deemed to cover such items, State v. 
Water Supply Go. (1914) 19 25T. M. 36, 140 Pac. 1059, or because the 
consumer was excluded from excavating in the streets, Bothwell v. 
Consumers' Go. (1907) 13 Idaho 568, 92 Pac. 533, or else because 
the connecting pipes were deemed part of the system which the com- 
pany was bound to maintain. International Water Co. v. El Paso 
(1908) 51 Tex. Civ. App. 321, 112 S. W. 816. While all of the rea- 
sons advanced are not conclusive, since abutting land owners may 
excavate, subject to reasonable municipal regulations, McGlaugherty 
v. Water Go. (1910) 67 W. Va. 285, 68 S. E. 28, 3 McQuillin, Munici- 
pal Corporations 1343, and will have a property right in the pipes 
laid by them, Jackson v. Gity of Mlendale (1894) 4 N. D. 478, 61 
N. W. 1030; Mulrooney v. Obear (1903) 171 Mo. 613, 71 S. W. 1019, 
yet in the absence of any controlling circumstances to the contrary, 
it would seem just to put the burden on the water company. The 
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company is under a duty to supply water to the consumer, and this 
is not accomplished until the water is brought to the hitter's prop- 
erty. The prescribed charge would seem to be for water delivered, 
rather than a fee permitting the consumer to tap the company's 
main. Cleveland v. Maiden Water Works Co., supra. 

Eeoeivers— Fees of Receiver— Priority. — The defendant's property 
was sold in foreclosure of receiver's certificates which were a first lien 
on its assets. Held, in the distribution of the proceeds, the receiver's 
fees and expenses have priority over the certificates. Jeffers v. New 
Jersey & P. By. (N. J. Eq. 1916) 97 Atl. 32. 

The rule is that the compensation of a receiver is a charge on the 
funds which may come into his hands, Beckwith v. Carroll (1876) 56 
Ala. 12 j Eopfensack v. Hopfensack (N. T. 1880) 61 How. Pr. 498; see 
Garniss v. Superior Gt. (1891) 88 Oal. 413, 26 Pac. 351, and therefore 
he is entitled to full payment of the expenses of the receivership, 
including payment for his own services, regardless of the ability of 
the estate to discharge its other incumbrances. In re Qlasdir Copper 
Mines [1906] 1 Ch. 365; Chesapeake & 0. By. v. Atl. etc. Co. (1901) 
62 N. J. Eq. 751, 48 Atl. 997; but cf. Nessler v. Industrial Land Co. 
(1903) 65 N. J. Eq. 491, 56 Atl. 711, reversed on other grounds (1906) 
70 N. J. Eq. 804, 64 Atl. 109. Various reasons are assigned for the 
rule. The principal case goes on the theory that it is one of necessity, 
because otherwise men will not be willing to undertake the adminis- 
tration of estates in litigation. See Espuella Land etc. Go. v. Bindle 
(1895) 11 Tex. Civ. App. 262, 32 S. W. 582. The reason more gener- 
ally given is that a receiver is an officer of the court, and therefore 
his compensation is part of the costs of the suit in which he is 
appointed. Wilson Cotton Mills v. Bandleman Cotton Mills (1894) 
115 N. O. 475, 20 S. E. 770; Espuella Land etc. Co. v. Bindle, supra; 
Alderson, Eeceivers §632. Thus it has been held that, even when 
the order appointing a receiver is reversed on appeal, the receiver is 
still entitled to remuneration out of the funds in his hands, Espuella 
Land etc. Co. v. Bindle, supra; see Gutter v. Pollock (1898) 7 N. D. 
631, 76 N. W. 235, though the better considered cases make the receiver 
in such instances look to the complainant for compensation. McAnrow 
v. Martin (1899) 183 HI. 467, 56 N. E. 168; Gouper v. Shirley (9 O. O. 
A 1896) 75 Fed. 168. The rule, however, is well settled, and the 
principal case is correct in holding that the receiver's right to reim- 
bursement takes priority even over receiver's certificates whose repay- 
ment is, under an order of the court, to take priority over all other 
debts whatsoever. Strapp v. Bull, Sons & Go. [1895] 2 Oh. 1; In re 
Boynton [1910] 1 Oh. 519; Petersburgh Sav. etc. Go. v. Dellatorre (5 
O. O. A. 1895) 70 Fed. 643. 

Statutes — Neutrality Laws — What Constitutes a Military Ex- 
pedition or Enterprise. — The defendants in New York, planning to 
destroy the Welland Canal which was being used by the British 
government for transporting military forces and supplies, procured 
the necessary explosives and started two of their number on the way 
to Canada. Meld, under the Criminal Code (Act March 4th, 1909 c. 
321) § 13, 35 Stat. 1090, providing that "whoever within the territory 
or jurisdiction of the United States, begins or sets on foot or provides 
or prepares the means for any military expedition or enterprise to be 
carried on from thence against the territory or dominions of any for- 
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eign prince or state . . . •with whom the United States are at peace", 
shall be fined or imprisoned, the defendants were guilty of setting on 
foot a military expedition. United States V. Tauscher (D. C, S. D., 
N. T. 1916) 233 Fed. 597. 

A few of the interpretations of this statute incline to the following 
rigid criteria for the identification of a military expedition: military 
organization, definite leadership, appropriate equipment, and a hostile 
intent, and do not seem to recognize any distinction between military 
"expedition" and "enterprise". United States v. Pena (D. 0. 1895) 
69 Fed. 983; United States v. Hart (0. 0. 1896) 74 Fed. 724. "Enter- 
prise" however is a broader, more comprehensive term warranting a 
corresponding amplitude in interpretation. See Wiborg v. United 
States (1896) 163 TJ. S. 632, 650, 16 Sup. Ct. 1127. And therefore 
decisions which hold that the elements mentioned give character to, 
rather than identify, an expedition, seem considerably more in 
harmony with the spirit of the statute. United States v. Ybanez 
(0. 0. 1892) 53 Fed. 536; United States v. Murphy (D. 0. 1898) 84 
Fed. 609; Wiborg v. United States, supra. The principal case demon- 
strates the inadequacy of rigid interpretation, especially under modern 
exigencies, and approaches a basis of identification fundamentally sound. 
Considering the purpose and spirit of neutrality laws, it would seem 
that hostile intent, apparent ability to consummate this intent, and 
an overt act towards consummation, should suffice to define a military 
expedition or enterprise. 

Stock and Stockbrokers — Following Trust Funds— Presumption as 
to Stock in Broker's Possession.— The defendants, bankrupt brokers, 
bought shares of stock for the plaintiff and others, but, at the time of 
bankruptcy, did not hold enough stock to cover all the purchases. 
Plaintiff, though he could not identify the certificates of stock in the 
defendants' possession, claimed that such stock should be allotted 
pro rata among the customers. Held, Pitney and Hughes, JJ., dis- 
senting, though the shares are not the identical ones purchased for 
any such customers, they should be allotted pro rata. Duel v. Hollins 
(1916) 36 Sup. Ct. 516. 

In reversing the decree of the Circuit Court of Appeals and affirm- 
ing that of the District Court, the Supreme Court, acting on equit- 
able principles, has materially increased the rights of customers of 
bankrupt brokers. It extends the presumption, taking the place of 
actual identification, which formerly existed only when the broker 
had enough stock to meet all claims, to cases where the stock in his 
possession is insufficient for that purpose. For a discussion of the 
principles involved agreeing with the result reached by the Supreme 
Court, see 16 Columbia Law Sev. 48. 

Taxation— Transfer Tax Law— Future Profits too Bemote to be 
Taxable. — The partnership agreement between the decedent and his 
two sons provided that on the death of one partner, the survivors 
should have the option to continue the partnership until its expir- 
ation by the time limit. The decedent's investment was to remain 
in the firm until its dissolution, and the profits paid to his estate. 
Held, such profits are too remote and speculative to be taxable under 
the Transfer Tax Law (IT. T. Consol. Laws c. 60 § 220). In re 
Borden's Estate (Surr. Ct., U. T. Co. 1916) 159 2ST. Y. Supp. 346. 

Prospective profits have frequently been held so reasonably ascer- 
tainable as to form a valid element in estimating for various legal 
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purposes. The valuation of the good mil of a business depends on 
the possibility of forecasting future profits with reasonable certainty 
from average past profits. Yon Au v. Magenheimer (1908) 126 App. 
Div. 257, 110 N. Y, Supp. 629. "When railroad property is assessed 
for taxation, its '"earnings, prospective as -well as present, must form 
a most important ingredient in the estimation of its value", Trus- 
tees Cincinnati So. Ry. r. Guenther (C. C. 1884) 19 Fed. 395, 400; 
see People ex rel. Rome, etc., R. R. v. Hicks (N. Y. 1886) 40 Hun 
598, 601, and future earnings may form an element of value in taxing 
special franchises. 11 Columbia Law Rev. 587. Where one member 
assumes to dissolve a partnership before the end of the term, the 
damages recoverable by the other include the loss of probable profits 
resulting from the breach. Ramsay v. Meade (1906) 37 Colo. 465, 
86 Pac. 1018; Maguire v. Eiesel (1913) 86 Conn. 453, 85 Atl. 689; 
see Zimmerman v. Harding (1913) 227 IT. S. 489, 33 Sup. Ct. 387. 
The same rule has been applied to the breach of a contract, where 
part of the remuneration was to be future profits. Dennis v. Max- 
field (1865) 92 Mass. 138; see Zimmerman v. Harding, supra. But 
where, as in the principal case, by the failure of the survivors to 
exercise their option the profit may never accrue, obviously the prob- 
able future profits cannot be presently taxed. Matter of Roosevelt 
(1894) 143 N. T. 120, 38 N. E. 281. In such a case, the better holding 
would be that though the bequest is not presently taxable, the State 
should yet be allowed to collect its share when the benefits actually 
come into being, see Matter of Roosevelt, supra; People v. McOor- 
mick (1904) 208 HI. 437, 70 N". E. 350, and on this point the prin- 
cipal case seems wrong. 

Taxation — Transfer Taxes — Transfer for Consideration Not Tax- 
able. — The decedent, when forming a partnership with his two sons, 
had agreed that the interest in the firm name held by any partner 
who might die, should go to the survivors. Held, as this was a trans- 
fer by a contract which was made for a valuable consideration, it is 
not taxable under the Transfer Tax Law (N. Y. Consol. Laws c. 60, 
§ 220). In re Borden's Estate (Surr. Ct., W. T. Co. 1916) 159 N. T. 
Supp. 346. 

It is elementary that a transfer tax is not a tax on property, but 
on the right to take property by a particular mode of transfer. The 
New York statute, which is typical, taxes transfers by will, by intes- 
tate law, or "by deed, grant, bargain, sale or gift" when the trans- 
fer is intended to take effect in possession or enjoyment at or after 
the death of the "grantor, vendor, or donor". N. Y. Consol. Laws 
c 60, §220. The principal case, following the weight of authority, 
construes the sections quoted to intend only the taxation of voluntary 
transfers without consideration. Herold v. Blair (3 C. C. A. 1908) 
158 Fed. 804; Matter of Heiser (1913) 85 Misc. 271, 147 N". Y. Supp. 
557; Hagerty v. State (1897) 55 Oh. St. 613, 45 N. E. 1046; Attor- 
ney General v. Clark (Mass. 1915) 110 N. E. 299; contra, Lacy v. 
State Treasurer (Iowa 1909) 121 N. W. 179. The reasoning on which 
these decisions are based is unsatisfactory. The doctrine that the 
tax, being a special one, must be construed strictly against the gov- 
ernment, Eidman v. Martinez (1902) 184 TJ. S. 578, 22 Sup. Ct- 515; 
Matter of Terry (1916) 218 N. Y. 218, 112 N. E. 931, has no appli- 
cation, because the language of the statute makes the intent of the 
legislature so absolutely clear as to leave no room for interpretation. 
2 Lewis' Sutherland, Statutory Construction (2nd ed.) §363. The 
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law taxes transfers made by "sale" intended to take effect after the 
death of the "vendor"; but there can be no sale without a valuable 
consideration. Burdiek, Sales (3rd ed.) §1; Uniform Sales Act 
§ 1 subd. 2. The clearness of the text is equally destructive of the 
argument from the maxim noscitur a sociis advanced in Hagerty 
V. State, and Herold v. Blair, supra. The contention that if the stat- 
ute meant to tax transfers for valuable * consideration, it would be 
unconstitutional, see Blair v. Herold (0. 0. 1907) 150 Fed. 199, is 
untenable, since a tax on the sale or transfer of shares of stock is 
constitutional. People ex rel. Hatch v. Beardon (1906) 184 N. T. 
431, 77 N. E. 970, afPd 204 IT. S. 152, 27 Sup. Ct. 188; see Matter 
of Zeeney (1909) 194 K Y. 281, 87 H". E. 428. It is submitted that 
the law was intended to tax all transfers except such as part abso- 
lutely with the title, enjoyment, and possession in the transferor's 
lifetime. See Lacy v. State Treasurer, supra; People v. Moir (1904) 
207 J3L 180, 69 N. E. 905. The doctrine seems to be an example of 
judicial legislation, and in view of the further tendency of the court 
to refuse to investigate the adequacy of the consideration, see Blair 
v. Herold, supra, it opens the way to fraud and evasion. On its facts, 
however, the principal case is one of the most easily justifiab'e of 
those hard cases which have made bad law. 

Telegraph Companies — Erroneous Transmission op Message — 
Agency. — The plaintiff's telegraphed offer of $20.00 per ton for cotton 
seed was negligently transmitted by the defendant as $22.00 per ton. 
The plaintiff paid the difference to the vendor, and seeks to recover 
that amount as damages from the defendant. Held, the defendant was 
not the agent of the plaintiff so as to bind him in contract, and 
hence the payment by the plaintiff was voluntary so that he cannot 
recover. Mt. Gilead Gotton Oil Co. v. Western Union Telegraph Co. 
(S. C. 1916) 89 S. E. 21. 

The British Courts have repudiated the theory that a telegraph 
company is the agent of the sender so as to bind him in contract, Henkel 
v. Pape (1870) L. B. 6 Exch. 7; Verdin v. Rcibertson (Ct. of Sess. 
1871) 10 Sess. (3rd series) 35, but the American authorities are divided. 
Joyce, Electric Law §907. Various jurisdictions follow the English 
doctrine in holding telegraph companies as independent principals, 
Shingleur & Co. v. W. U. Tel. Co. (1895) 72 Miss. 1030, 18 So. 425; 
Pepper v. Tel. Co. (1889) 87 Tenn. 554, 11 S. W. 783, while others 
adopt the theory of agency and bind the sender. W. U. Tel. Go. V. 
Flint River Lumber Co. (1902) 114 Ga. 576, 40 S. E. 815; Sherrerd v. 
W. U. Tel. Co. (1911) 146 Wis. 197, 131 W. W. 341. Public policy 
and commercial expediency are given by other courts as grounds for 
visiting any loss due to erroneous transmission upon the party electing 
the medium of communication. Ayer v. W. U. Tel. Co. (1887) 79 Me. 
493, 10 Atl. 495; see Tounher v. W. U. Tel. Co. (1910) 146 Iowa 499, 
508, 125 N". W. 577. On principle, however, the instant case seems 
correctly decided, for it is difficult to see how agency, whether general 
or special, exists between the sender and the telegraph company. 
Agency is ordinarily not in the contemplation of either the sender 
or the company, and the latter is entirely out of the control of the 
sender and would seem to be an independent contractor, acting merely 
as a conduit for the message. See Pepper v. Tel. Co., supra. 

Trade Marks — Infringement — Numerals as Trade Marks. — The 
complainant in an action in equity claimed that the defendant, by 
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putting on the market a cigar -with the name "208" had infringed his 
exclusive right in the numerals "108" on his own brand of cigar. The 
number "108" seems to have been the street number of complainant's 
factory. Held, (Putnam, J. dissenting) — the complainant, not having 
taken proper exception, the court on appeal is not required to deter- 
mine whether he has a valid trade mark. Goldsmith Silver Co. V. 
Savage (0. 0. A. 1st Cir. 1916) 229 Fed. 623. 

The dissenting opinion raises an interesting question upon which 
the cases are unsettled, whether a mere numeral or combination of 
numerals may constitute a trade mark. A trade mark is a symbol, 
mark, figure, letter, word, or any combination of these used primarily 
to indicate the origin or ownership of the article to which it is affixed. 
McLean v. Fleming (1877) 96 XT. S. 245; Paul, Trade Marks §1 et 
seq. But if the mark used indicates quality or is in any way descrip- 
tive or generic, it will not be upheld as a trade mark. Canal Co. v. 
Clark (1871) 80 U. S. 811; Amosheag Mfg. Co. v. Spear Q$. T. 1849) 
2 Sandf. 599; Columbia Mill Co. v. Alcorn (1893) 150 TJ. S. 460, 14 
Sup. Ct. 151; but cf. Baglin v. Cusenier Co. (1911) 221 U. S. 580, 
31 Sup. Ot. 669. In most of the cases where a numeral or combination 
of numerals has been claimed as a trade mark the numeral was com- 
bined with some other symbol and the courts have applied the ordinary 
rules indicated above. Humphrey's Medicine Co. v. Wenz (O. 0. 1882) 
14 Fed. 250; Gillott v. Bsterlrook (1872) 48 N. T. 374; Boardman v. 
Meriden Brittannia Co. (1868) 35 Conn. 402; Lawrence Mfg. Co. v. 
Lowell Hosiery Mills (1880) 129 Mass. 325. While there is judicial 
expression to the effect that a naked numeral or combination of 
numerals cannot constitute a valid trade mark, see Dennison Mfg. Go. 
v. Scharf etc. Co. (6 0. 0. A. 1905) 135 Fed. 625; Browne, Trade 
Marks (2nd ed.) §225 et seq.; Sebastian, Trade Marks (5th ed.) 93, 
the stronger authority, in accord with the dissenting opinion in the 
principal case, favors their validity. American Button Go. v. Anthony 
(1886) 15 K. I. 338, 5 Atl. 626; Collins v. Reynolds Car Mfg. Go. (N. 
Y. 1879) 7 Abb. N. C. 17; see Boardman v. Meriden Britannia Co., 
supra; Shaw Stocking Co. v. Mack (0. 0. 1882) 12 Fed. 707; Paul, 
Trade Marks §54. The difficulty with this latter view is that numerals 
are ordinarily descriptive. But if it is shown that the numerals were 
arbitrarily selected to indicate origin and not quality, there seems to 
be no reason why they should not be protected as trade marks. 

Trusts — Apportionment Between Life Tenant and Remainderman — 
Expenses and Cost of Improvements. — There was an equitable fee of 
the residue of an estate subject to an executory devise over on failure 
of issue. When the trustees asked for instructions as to the payment 
of assessments for permanent improvements, taxes on unimproved 
land, and certain annuities charged on the residue, as well as their own 
compensation for converting realty into personalty in accordance 
with the provisions of the will, the court held that all these expenses 
should be charged to the corpus of the estate, thereby working an 
equitable apportionment. Sheffield v. Cooke (E. I. 1916) 98 Atl. 161. 
See Notes, p. 597. 

Workmen's Compensation Aot — Death of Dependent; — Effect on 
Payments Under the Act. — A Workmen's Compensation Act provides 
that the dependents of an employee, killed in the course of his employ- 
ment, shall receive certain weekly payments "for a period of 300 
weeks". Held, the right to this payment is not vested, but dies with the 
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dependent, and does not pass to her personal representative. In re 
Murphy (Mass. 1916) 113 2sT. E. 283. 

Most Workmen's Compensation Acts are silent as to what legal 
effect the death of the dependent has upon the awards made under the 
act. Where the statute provides for the payment of a lump sum upon 
the death of an employee, and the dependent entitled thereto dies before 
the award is made, the courts hold that the money will pass to the 
personal representative. Darlington V. Boscoe & Sons [1907] 1 ~K. B. 
219; United Collieries v. Simpson' [1909] A. 0. 383; Dawbarn, Em- 
ployer's Liability and Workmen's Compensation (4th ed.) 396; Boyd, 
Workmen's Compensation §508. The only American jurisdiction where 
the question has previously arisen holds that, under a statute much 
similar to that in the principal case, the right to the installments passes 
to the representative. Munding v. Industrial Gomm. (1915) 92 Oh. St. 
434, 111 N. E. 299. The Illinois statute specifically provides that 
payments, with certain exceptions, shall cease upon the death of the 
dependent. LI. Eev. Stat. (Hurd) c. 48, §146; Matecny v. Vierling 
Steel Works (1914) 187 HI. App. 448. It would seem that the Ohio doc- 
trine is the better. The claim of the dependent is not based on a right to 
damages for tort, but rather on a statutory compensation, see supra, 
p. 610, and thus, the doctrine actio personalis moritur cum persona 
does not apply. Darlington v. Boscoe & Sons, supra; cf. Peebles v. 
Oswaldtwistle etc. Council [1896] 2 Q. B. 159. It might be argued that 
the statute was intended to give compensation only to the dependents 
of the deceased and not to their legatees, but the very statute which 
the principal case interprets, Mass. Stat. 1911 c. 751, Pt. 2, §22 pro- 
vides that in some cases a lump sum may be substituted, which of 
course, will vest and pass to the executors. It is difficult to distinguish, 
as regards vesting, the right to a lump sum from the right to the same 
amount in installments. Since the purpose of weekly payments is 
not to bestow a pension terminable upon death, but to prevent the 
squandering of the money, Munding v. Industrial Gomm., supra, it 
would seem that the court erred in depriving the estate of that which 
the Legislature clearly intended to be the dependent's. An ideal statute 
would be one providing that a reaward among dependents could be 
made upon the death of the first recipient. 

Workmen's Compensation Act — Evidence — Finding Based on Hear- 
say. — In a proceeding before the Workmen's Compensation Commis- 
sion the finding of the Commission that the defendant was liable was 
based on hearsay evidence as to the nature and the cause of the 
decedent's injury, though the only direct testimony submitted was con- 
trary to the hearsay evidence. Section 68 of the Workmen's Compensa- 
tion Law provides that the Commission shall not be bound by "com- 
mon law or statutory rules of evidence or by technical or formal rules 
of procedure". Held, two justices dissenting, although in the absence 
of direct testimony hearsay evidence might form the basis of an award, 
it is not sufficient when controverted by the testimony of eye witnesses. 
Garroll v. Knickerbocker Ice Go. (IfT. Y. Ct. of App. 1916) 113 N. E. 
507, reversing the decision of the Appellate Division, (1915) 169 
App. Div. 450, 155 N. T. Supp. 1. 

The decision in the Court of Appeals gives a salutory effect to Sec- 
tion 68 of the Workmen's Compensation Law. It refuses the extremely 
broad interpretation contended for, but still yields to the general pur- 
pose of the law. For a criticism of the decision in the lower court see 
16 Columbia Law Eev. 81. 



